CHAPTER XI1V.

CLOSING OR STOPrPING ROADS AND STREETS.

The statutory enactments which contain the power
to stop roads and streets are to be found in Sections 112 and
129 to 138 of *“’I'he Public Works Act, 1905, in Scctious
212 and 239 to 241, and the seventh schedule of *‘The
Municipal Corporations Act, 1900,” and in Section 13 of
““The Land Act Amendment Act, 1893."  The provisions in
the Public Works Act relate to roads in road districts and
couuties, the provisions in the Municipal Corporations Act
refer to streets in boroughs or town districts, and these in
the Land Act relate, apparently, to any roads or streets,
whether within or outside the boundaries of boroughs or
town distriets. Some slight doubt exists, however, as to
whether or not the Land Act relates to streets in boroughs,
as will be hereinafter mentioned, but the Act has so far been
administered on the assumption that it refers to strects in
boroughs as well as to roads outside boroughs.

There is no power to stop a road outside a borough
uuless and until a way to the lands in the vicinity, as
convenient as that theretofore afforded by the said road, is
left or provided, unless the owners of such lands give consent
in writing to such stoppage; and there is no power to stop
a road along the bank of a river outside a borough, either
with or without cousent (see Section 129 of ‘' The Public
Works Act, 1905 7).

There is also no power to stop up any street in a
borough that runs along the bank of & river, or aloog the
margin of the sea (sec Sub-section 4 (h) of Section 212 of
‘‘ The Muuicipal Corporations Act, 1900 ).
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Notwithstanding these provisions there is, however,
power to temporarily stop a road or street while sueh road
or strect or bridge thercon is being constructed or repaired
(see Sub-sectionss 1 (g) and (b) of Section 112 of ** The Public
Works Act, 1903, and Sub-section 4 (i) of Section 212 of
*The Municipal Corporations Act, 1500 ).

The question as to what constitutes ‘“a river” is a
somewhat diffcult one, aml it is not defined in the Public
Works Aect, In Conlsoxn and Forhes On Wuters, it is de-
fined as a running stream pent in ou either side (that is, on
both sides) with weeds and banks. It includes, therefore,
all natural streams, however sinall, which have a definite and
permanent course. A river also extends from bank to bank,
notwithstanding that the flow of the water is confined to a
simall channel in dry weather (sec Aingdom v, Hutt River

Board, 25, N.Z.L.R., 143).

There is no power for any one, either with or without
the consent of the local authority, to stop or close a road
or street that may have become a public highway in any
manner whatever, provided it is a public highway. The
only way it can be stopped or clesed is by process of law,
and if that has not beeu done the fact that the road has long
ceased to be used as a highway, or that the land comprising
such road may be included iu a certificate of title issued
under “‘ The Land Transfer Act, 1393,” which contains no
mention of such road or street, will in no way prejudice the
right of the public at any time to use such land as a road
or street, if in fact it ever became a public highway, for
““Once a highway, always a highway.” (8ee Mayor, etc.,
of Onslow v. Rhodes and another, 23, N.Z.L.R., 653; also
Mayor, ete., of Lower Hutt v. Yerex, 24, N.Z.L.R., 697 ; also
Daldy v. Coromandel County Councid, 16, N.Z.L.R., 138;
and McLackian v. Hughes, 25, N.Z.L.R., 221.) 1If a road
is too wide, and it is necessary to diminish its width, such
excess width must be stopped by process of law (see In re the
Selwyn County Council, 5, L.R., C.A., 163).

It appears, also, that to lease a road is to partially
stop it, a1d that such a lease can be restrained by injunction.
Thus in the case of T'he Attorney-General v. Hobson County
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Council (12, L.R., 328) the facts showed that in the year
1880 certain land was duly taken by proclamation for the

purposes of a road. The road so taken varied in width
from one chain to nearly two chains, at a point running
along the bank of a river.  The road was formed one chain

in width for its entire length, leaving that portion of the
tand which abutied on the river in its unimpraved state.
The local autharity called for tenders for a lease for oue year
of a section of the unimproved land extending from the
river bank to the formed road.

In that case the Court held—

(1) That a road was a public work within the
meaning of Section 17 of *° The Public Works
Act, 18327

(2) That, though no injury is likely to arise from
the action sought to be restrained, an injunc-
tion will be granted where direct disobedience
of a statute is in question.

(3) That diminishing the width of a road as taken
by leasing a part of it along a river was a
stoppage of a road within the meaning of
Section 93 of ** The Public Works Aect, 1382.7
The provisions of ‘“The Public Works Act, 1903,” Two classes of
relating to closing or stopping roads may be divided into e
two classes, viz.:—(1) Roads that may be closed by econsent
of the ratepayers generally; and (2) Roads which may be
altered by consent of the adjoining owners of land, and in
order to do this the whole or any part of the existing road
has to be stopped.

The provisions of Section 13 of *‘ The Land Act, 1892," i(;cu'og 13 of
. . . od Act

relate entirely to the legalization of new roads or streets, or relates to uew
- - . . . roads or to
the deviation or alteration of existing roads or streets, where deviations.

the local body and the adjoining land owners consent.

The Government is not bound by any of these provi- gocerament
sions (except as to river bank roads), but may by Moo
proclamation publicly notified without further process stop ;:';j;’;i}'gf;m'?
or alter the course of auy Goverrment road, or any part © ™
thereof, and may dispose of the land accupied by such road,
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or part of the road, o stopped or altered (see Sub-section (c)
of Section 133 of ¢ The Public Works Act, 1905 ).  In cases,
also, where land has been acquired under ** The Lands for
Settlement Consolidation Act, 1900,” anil where, on the
report of the Survevor-General, it appears that unformed
and unused road lines intersect any such land, and are not
suitable to the subdivision of the land, the Governor, by
notification in the Guzette, may close such road lines and
declare them to be subject to such Act, and thenceforth they
are decrued to be portion of the land acquired as aforesaid,
and may be disposed of accordingly (see Section 69 of *“ The
Lands for Settlemeunt Consolidation Act, 1900 ™).

The following are the provisions in the Public Works
Act relating to the closing of roads, and they arc¢ applicable
to either county or district roads, and in the former case
the term ‘“ County Council” or ““Council™ is to be read
wherever the term *‘ Road Board” or ‘* Board ” respectively
oceurs therein (sec Sub-section 1 (a) of Section 106 of  The
Publicc Works Act, 4903 ™).

Section 130 of the Act provides for the stuopping of
a road by consent of the ratepayers, and is as follows: —

*“No road under the control of a Road Board shall be
stopped exeept in the mnanner and upon the conditions
following : —

(a) The Board shall have a pian prepared of the
road proposed to be stopped, and a survev
made and a plan prepared of the new road
(if any) showing the lands through which it is
proposed to pass, and the owners and occupiers
of such lands so far as kuown.

(b) The said plans shall lie open to public
inspection at the office of the Board, or other
convenient place during eight consecutive weeks,
and the Board shall once in each week during
such eight weeks, give public notice of the
proposed alteration, and of the place where the
plans are on view.

(c) A notice of the proposed stoppage, printed on
linen or calico, shall be fixed in a conspicuous
place at each end of the road to be stopped.
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(d) A copv of the aforesaid notice and plan shall Nottee to he
be traunsmitted by the Board for record in the :?\';CJ;J:.'M
office of the Chief Surveyor of the district, and
no notice of the stoppage or diversion of any
road shall take effect until the said notice and

plans have been recorded as aforesaid.

{e} The Boardl shall, by public notice, call a meeting Mesting of
of the ratepavers of the district, to be held on rtepayee.
any day after the expiration of fourteen days
after such notice. ‘“ Ratepayer ” means any
person entitled to vote at the election of a
nmember of the RQoad Board.

(f) The chairmau of the Road Board, or, ip his chaieman e
absence, some other member of the Board P
appointed by the meeting, shall preside thereat :
and such meting shall decide by a majority of
the ratepavers present whether or not the roaid
shall be stopped.

(2) If the meeting decide that the road be not‘l:;ceitsiil‘::‘vf
stopped, such decision shall be final, and no
procedings for stopping such road shall be
taken by the Board for ove year tbercafter. If
the niceting decide that the road may be stopped,
the Board <hall send the plans aforesaid, with
a full description of the proposed alterations,
and with their decision thereon, te the County
Conncil.

(h) The County Council shall consider the proposed County tocon-
alteratious and any objection made thereto by siiec matter.
any person likely to suffer injury thereby. aud
shall confirm or reverse the decision of tle
ratepavers; and the decision of the County
Couucil shall be final and conclusive on all
questions, including the question whether the
conditiou prescribed in Section 129 of ‘' The
Public Works Act, 1903,” has been complied
with.

(i) It the Council reverse the decision of thu ifaectsion

. . reversed b
ratepayers, no proceedings shall be entertained Council. =



If decision
contirmed by
Couneil.

Provisions of
Section 130,

. Puhlic Works
Act. 1415,

are imperative,

The decision of
8 County
Council that
rerl 15 10 be
stopped s final,

Procedure
=here adjofn-
ing owners
consent,

218

by the County Council for stopping such road
for two vears thereafter.

(;) If the County Council confirm the decision of
the ratepayers, the Board may declare, by
public notice, that the said road is stopped;
and such road shall thereafter cvase to be a
public highway. (This ecannot, however, be
done uuntil the proposal is assented to by the
Governor-in-Couuncil under Section 133 of the
Act, as hereinafter mentioned.)

The provisions of ** The Public Works Act, 1830,”
Section ¥ (now Scction 130, of **The Public Works Act,
1905 ), with respect to the stoppage of roads, are imperative,
and a mandamus will not issue to compel the chairman of a
County Council to certify that a road has been stopped,
where the provisions of the law have not been fully complied
with (see Reg, ». Foberts, 1, LLR., 8.C., 176).

The decision of a Conuty Council under Section 130 of
“* The Public Works Act, 1903, confirniing a decision of rate-
payers that a road shall be stopped, is final, and not subject
to review in any Court.  (This decision must, however, be
read in the light of the fact that no county or district road
can now be stopped without the consent of the Governor-in-
Council.)  The County Council, in order to perform its
duty under that section, must in the first instance consider
and determine whether a way to the lands adjacent as con-
venient as that theretofore provided by the stopped road is
left or provided, as required by Section 93 of the same Act,
and its decision upon this question is also final (see Clive
Road Board v. Guy, 9, L.R., C.A., 521).

Section 131 of ‘“The Public Works Act, 1905,” gives
the procedure for altering the course of roads where the
adjoining land owners consent, and is as follows: —

Where a Road Board determines to alter the course
of an existing road, and the owners of land
on each side of such existing road agree to such
alteration:—
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{(a) TLe Board shall have a plan prepared of the Plan.
road proposed to be stopped, and a survey
mwade and a plan prepared of the new road,
if any, showing the lands through which it
it is proposed to pass, and the owners and
occupicers of such lands so far as known.

(b) The said plans shall lic open to public inspec- piy, 1o tie open
tion at the office of the Board, or other ™ inspection.
convenient place, during four cousecutive
weeks, and the Board shall, once in each
week during the said four weeks, give public
votice of the proposed alteration, and of the
place where such plans are on view; and in
such notice shall call upon all persons haring
any objectiou to the proposed alteration to
lodge such objection in writing in the office
of the County Council within the four weeks
afaresaid.

(c) At the expiration of the said four weeks the py, 1o ve sent
Board shall send the plans mentioned in % CvoMs:
paragraph (a) hereof, with a full deseription
of the proposed alterations, to the County
Council, and the Council shall consider the
proposed alterations and any objections
lodged thereto, and shall prohibit or permit
the proposals of the Board; and the decision
of the Council shall be final, aud, in the event
of its being adverse to the proposals of the
Board, no further action shall be taken by
the Board therein for one year thereafter.

(d) If the decision of the Council is in favour of 8335,?{‘;“ af
the proposals of the Board, the Board may, )
by resolution publicly potified, declare the
existing road to be stopped between the
points where such alteration is proposed,
and the road so declared to be stopped shall
thereafter cease to be a public highway.

(Tais resolution is, however, inefective unless
and until the Governor-in-Council has con-
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sented to the stopping of the road—see
Scction 133 of the Act.)

(¢) The Board may thereupon agree with the
owners of the land ou either side of the road
so stopped either to exchange the land occu-
pied by the closed road (or any part thereof)
for the land to be used for the new road (or
any nart thereof), or to pay compensation for
the land required for the new road (or any
part thereof), or to sell the land occupied
by the closed road (or any part thercof) to
any of the adjoining landholders, or to sell
the same (or any part thereof) in the manner
provided in Section 134 of the Act.

The provisions as to stopping rvads in Sections 130
and 131 above must be strictly complied with.  (Sec Reg.
v. ftoberts, 1, L.R., S.C, 176; and Clive Roud Board v.
Guy, 9, L.R.. 521 : and In re Mary Symous v. Mayor, etc.,
of Foxton, T, Gaz L.R., 477, and 23, N.Z.L.R., 59.)

When the Counties Act is suspended in any county,
the terin ““ County Council ” in Scctions 130 and 131 of the
Act means the Stipendiary Magistrate exercising jurisdiction
in the district wherein the road proposed to be stopped is
situated, and he then has all such powers of a County Council
as are applicable in any such case.  (See Section 132 of the
Act.)

There is a very inportant provision in Section 133
of the Act to the effect that notwithstanding anything
contained in Sections 130 and 131 of the Act, a local
suthority shall not declare any county or district road to be
stopped, and such road shall not be deemed to be stopped,
until the consent thereto of the Governor-in-Council is
obtained, and the District Land Registrar is required to
refuse to issue any title for a closed road unless a copy of
the Order-in-Council consenting to the stopping of the road
is filed in-his office. = The effect of this provision is to place
upon the Governor-in-Council the ultimate decision as to
whether or not a road is to be stopped, and if the Governor-
in-Council do not consent, the road cannot be stopped, and
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is in fact not stopped even though the Road Board or County
Council may have declared it to be stopped.

An application for such consent should be made to the appiteation for

. c be
Minister for Public Works after the local body has taken the Tnaacto

steps required by Sections 130 or 131 to stop the road, and Puntie Works.
the application shonld be accompanied by a plan of the road,

together with reasons showing why the road is to be stopped,

and showing also that a road in the vicinity as convenient

as the one to be stopped has been provided.

If consent be given to the road being stopped, it may couditions

be sold under Section 134 of the Act. in the folloying S.%“J};E"J&?.;
manner : — may be sold.

The land occupied by any road stopped under Section
130, or stopped under Section 131 of the Act, and agreed to
be sold under this section, may be sold under the following
conditions: — '

(a) The Chairman of the County Council or the Certificate of
Magistrate, as the case may be, shall, in writing Sﬁﬁi:‘,ﬁan,
under his hand, certify that the said road has

en stopped as by law required, and order
that the same shall be sold.

(b) The Road Board shall cause the land proposed randrone
to be sold to be valued by one or more competent valued.
valuers, and shall offer such land, at the price
fixed by such valuation, first to the person then
entitled to the land from which such land was
originally severed; and if he refuse it, or
cannot after due enquiry be found, then to the
owner of the adjacent lands; or if there be
more than onc such owner, then to each of such
owpers in such order as the Board thinks fit;
and if no such owner accept such offer, may
cause the land to be sold by public auction.

¢) The purchase-money of lands so sold shall be smoneytone
P v i th District
paid into the District Fund, and shall form i o Distric
part of such fund.

(d) Upon payment of the purchase-money the memoot
chairmnan of the Road Board shall file in the """
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District Land Registry Office for the district
in which such land is situate, a copy of the
order directing the sale of the said land,
together with a map thereof certified iu the
manner required by Paragraph (a) of Section
19 of the act, and shall indorse thereon a
certificate of the payment of the purchase-money,
with the namec and address of the purchaser;
and such copy of the order so indorsed shall
be deemed to be a memorandum of transfer of
such land to such purchaser within the meaniny
of ““The Land Transfer Act, 1885,” and the
Registrar shall register the same and deal
therewith in the manner in the said Aet pro-
vided. (‘The Board must also show that the
Governor-in-Council  has conseated to the
stoppage of the road—see Section 133.)
Conditions The land contaived in any stopped road may be

upon which

stopped road  exchanged for otler land under Section 135 of the Act, as
may be

exchanged, follows : —

(1) The land occupied by any road stopped, either
under Section 130 or under Section 131 hereof
may be exchanged for other land under the
following conditions: —

Agreeruent (a) The Board may agree with the owner or

with owner, .
owners of any land required for a road, to
be made in lieu of a road stopped as herein
provided, to exchange the whole or any part
of the land occupied by such last mentioned
road for the whole or any part of the land
so required.

Certificate of (b) The chairman of the Countr Council, or the

Chairman of i . - . .

County. Magistrate, as aforesaid, shall certify in

writing under his hand that such road has
been stopped as by law required.

Certificate to he (c) The chairman of the Road Board shall indorse
on a copy of such certificate that the land
occupied by such road so stopped has been
exchanged for other land, and the name and
address of the exchange.
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(d) And such copy of certificate so indorsed,
together with such map as is mentioned in
Paragraph (d) of the last preceding section,
shall, when filed in the District Land
Registry Office for the district in which such
land is, be dealt with in the manner directed
by the said paragraph, and shall confer
upon the exchangee the same rights and titles
as are therein mentioned.

(2) No stamp duty, or registration or other fees,
shall be charged or pavable upon or in respect
of any certificate of title or copy thereof made
and issued under the provisions of this section.

If a road is proposed to be stopped upon the motion
rnd solely for the convenience of auy private person, such
person shall pay all the costs incurred thereby, ineluding the
cost of coustructing a new road, if, in the opinion of the
Board such mew road is neccssary in the place of the road
stopped ; and the Board shall take no steps towards stopping
such road until such person pays into the District Fund the
whole estimated cost of the proposed alteration (see Section
136 of the Act).

Apart from any power of sale by the local body, the
Governor is empowercd by Section 137 of the Act to sell or
exchange auy roads stopped under any Act or provincial
ordinance, and by Section 133 of tbe Act the Governor is
empowcred to perfect the sale or cxchange of any road so
stopped.  These two last sections principally apply to roads
stopped in the times of the Provincial Ceuncils, prior to
1876, but which have never becn disposed of, and some such
closed roads are still in existence.  These sections are not,
however, limited to roads closed at that time, and still have
operation, especially if the Government itself causes a roadl
to be declared a Government road, and then stops it under
Section 133 of the Act, and, as described before this can be
done without any consent or otherwise by the local authority
in whose district the road is situated.
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Section 13 of “ The Land Act, 1892,” empowers the
closing of a road not required by reason of a new road which
has been opened under that section. It is usual to open
and close the roads by the same proclamation, but it is not
absolutely necessary that it should be done in that manner,
aml a proclamation can be issued opening a new road, and
a subsequent ove issued closing the old one.  The essential
thing is that the road to be closed is not required by reason
of the road which bas been or is being legalized under the
Act,  The provisions of Scetion 13 of the Land Act are
very much simpler, and the procedure is very much shorter
and cheaper than is the case under the corresponding sections
of the Public Works Act, so that this section is now almost
always taken advantage of by local bodies, either to open
up a new road or to exchange lands for roads, where all
parties agree.

Scetion 13 of ““ The Land Act, 1392,” as amended by
Sectiou 2, Sub-section 1 of ** The Land Act, 1893," ’is as
follows : —

The Governor, by notice in the Garette, may from
time to time proclaim as a street or road—

(1) Any portion or portions of Crown lands; or

{2) Aoy portion of any reserve, endowment, or
trust lands, with the cousent of the local
authority, body, or persons respectively, in
whom such lands are vested; or

(3) Any portion of private lands, with the consent
of the owner thereof, or his trustees; and if
the land under this or the last-preceding
sub-sections be leased, then with the consent,
also, of the lessee, or any portion of Crown
lands held under lease or license, or sold
under deferred payments, with the consent
of the lessee or licensee,

Provided that Sub-sections 2 and 3 above shall
only be applied with the consent of the Road
Board, or County Council, if there be no
no Road Board or other local authority in
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whose districts the lands are situated. And
the lands upon which such street or road
shall have been proclaimed shall be and be
deemed to be thenceforward dedicated to the
public; and by like notice, but subject to the
like consent as afaresaid fthe Goverpor), may
close any street or road not required by reason
of any potice as herein first mentioned, and
may grant such closed road in exchange for
a road taken hereunder, and the Crown
grant or other instrument of title may be
amended accordingly by indersement under
the provisions of ““ The Crown Grants Act,
1883,” or by indorsement by the Commis-
sioners of Crown Lands under the authorrty
of the Land Board, on any lease or license
from the Crown, provided, however, that
lands given by the Crown in exchange for
lands held under lease or license from the
Crown shall, unless the Governor otherwise
dirccts, be held by the licensee or lessee only
on the same terms and subject to the sam:2
conditions as the land given in exchange by
him is held.

An application under any of the foregoiny scctious,
viz., both under the Public Works and Land Acts, should be
made to the Hon. the Minister for Public Works. Such
application should be accompanied by plans and schedules
in duplicate of the road or lands to be dealt with, signed es
correct by the Chief Surveyor of the district, and it will
save titmne if also the local body ebtains upon the plans the
recommendation of the District Road Engineer of the district
before sending it to the Minister.  When forwarding such
plans to the Minister, the local body should give reasons in
full showing why the road is required to be deviated,
exchanged, or clesed, and showing also that it is required
to be closed in the public interest, and that the public will
not suffer thereby. A proposal to clos¢ a road, merelyr
because the adjacent land owner wants it closed, is not

P
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usually approved unless it can also be shown that the public
will in some way benefit thereby.

In cases under Section 13 of *‘ The Lana Act, 1892,
the consent of the local body, the owner, lessee, morigagee,
or of any other person having any registered or known
interest in the land adjacent to the road to be closed or
opened must be obtained, and these consents should be en-
dorsed upon the plan, and each consent must clearly show
(1) the land or road to which it refers; (2) that consent is
given to the taking of the land for the new road and for
closing the old road (either without compensation, or for a
definite sum to be stated in the consent); (3) that the land
of the closed road is to be granted to some person named
therein.  This person should be the owner of the adjacent
land, or if there be more than one such adjacent owner, then
the consent should show to which of them the land is to be
granted, or how it is to be divided between them. If the
adjacent holder is not the owner, but simply holds as lessze
under some leasehold interest derived from the Crown, the
cecnsent should state the nature of the interest in the land
to be granted to such lessee, and that interest should be of
the same nature as the interest he has in such adjacent Iand.

The signatures of all persons consenting should be
witnessed, and the attesting witness should add his address
and occupation.

These provisions seem at first sight somewhat extensive
and cumbrous; but in practice they are simple and easily
complied with, if reasonable care be taken first of all to
ascertain what is required. The various District Road
Engineers are instructed to give local bodies whatever
assistance they can in complying with these requirements.

After a proclamation has been issued, & copy of it is
sent by the Roads Department to the Commissioner of Crown
Lands and to the District Land Registrar of the district,
and the duty of adjusting the title to give effect to such
proclamation devolves upon these officers, and in the event
of delay after the proclamation has been issued, application
should be made to them accordingly.
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CLOSING STREETS IN BOROUGHS.

As before stated, Section 13 of The Land Act, 1892,”
is believed to authorise the exchange of land for streets in
boroughs and tewn districts, as well as for roads outside of
horoughs, etc.; but as Sub-section 3 of the section mentions
County Councils and Roead Boards, but does not mention
Borough Councils, doubt has therefore been cast upon the
section as giving the necessary powers to deal thereunder
with streets in boroughs.  The sub-section refers, however,
to other ‘‘ Jocal authority,” and this, conupled with the ditsineg

reference to ‘‘street” in the first governing paragraph of

the section, and the fact, also, that ‘‘local authority” is
defined in Section 2 of the Act fo include a Borough Council)
has been hitherto taken as sufficient to authorise the exchange

of lands for streets in boroughs.

Apart from the Land Aect, the statutory provisions
that undoubtedly apply to closing or deviating streets in
boroughs and town districts is to be found in Sectiouns 212,
239 to 241, and the seventh schedule to ¢ The Mumnicipal
Corporations Act, 1900.”

Sub-section 3 (h) of Section 212 of the Aect gives power
to a Borough Council ‘* to whollyv stop up any street, or part
of a street, in the manner and upon the conditions set out in
the seventh schedule to the Act: Provided that no street
along the bank of a river, or along the margin of the sea,
shall be stopped.”

The seventh schedule to the Act is very much to the
same effect as Section 230 of ¢* The Public Works Act, 1905,”
and is as follows:—

(1) The Council shall prepare such plans, give such
notices, and make such deposits as are pre-
scribed (i.e., prescribed by regulations.  The
rezulations are to be found in the Gazette,
of May 15th, 1902. They are important, and
are set out below.  See especially Regulation
4).

(2) The Council shall by public meeting call a
mesting of the electors.
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(3) The Mayor shall preside at the meeting, and

such meeting shall decide by a majority of the
district electors present whether or not the street
shall be stopped.

(4) If the meeting decide that the street be not

stopped, no proceedings for stopping such street
shall be taken by the Council for one year there-
after. If the meeting decide that the street
may be stopped, the Council shall send the plans
aforesaid, with a full description of the proposed
alterations, and with their decision thereon, to
the Stipendiary Magistrate.

(5) The Stipendiary Magistrate shall consider the

proposed alterations, and any objection made
thercto by any person likely to suffer injury
thercby, and shall confirm or reverse. the de-
cision of the electors, and the decision of the
Stipendiary Magistrate shall be final and
conclusive on all questions.

(6) The Stipendiary Magistrate shall not confirm

the decision of the electors unless he is satisfied
that a conveunient way to the lands in the vicinity
of the said street is left or provided.

If the Stipendiary Magistrate reverse the
decision of the electors, no proceedings shall be
entertained by the Stipendiary Magistrate for
stopping such strecet for two years thereafter.

(8) If the Stipendiary Magistrate shall confirm the

decision of the electors, the Council may declare
by public notice that the said street is stopped,
and such street shall thereafter cease to be a
public highway.

The regulations referred to in No. 1 above read as
follows: —

(1) The Council shall bhave a plan prepared of the

street proposed to be stopped, and a survey
made and a plan prepared of the new street (if
any), showing the lands through which it is
proposed to pass, and the owners and occupiers.
of such lands, so far as kuown.
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(2) The said plans shall be open to public inspection
at the office of the Council during four
eonsecutive weeks prior to the holding of the
meeting of electors required to be held by
Clause 2 of the seventh schedule to ‘‘The
Municipal Corporations Act, 1900,” and the
Council shall once in each week during such
period give public notice of the proposed
alteration and of the place where the plans are
on view.

(3) A notice of the proposed stoppage, printed on
linen or calico, shall be affised in a conspicuous
place at each end of the street to be stopped.

(4) A copy of the said notice and plans shall be
transmitted by the Council for record in the
office of the Chief Surveyor of the district, and
no notice of the stoppage or diversion of the
street shall take effect until such record is made.

It is necessary to point out that all these requirements gqquirements
must be strictly complied with, for in the case of In re Mary 2{,‘{;{’,;’“5"”
Symons v. Mayor, etc., of Foxton (7, Gaz. L.R., 477; 25, comphed =ith.
N.Z.L.R., 59) the Supreme Court held that the omission to
pass a special order in the wmanner required by the Aect,
vitiated the whole proceeding, and that the street had not
been closed at all.  This case is instructive, and the digest of
it in the Gaz. L.R. is as follows:—

‘““The Foxton Borough Council took steps, by virtue gxample
of ‘ The Municipal Corporations Act, 1900,” to close a street furer ™
in the borough, but omitted to pass a special order, as re- ﬁﬁifﬁli{i;":'ply
quired by Section 239 of that Act. A resolution only was Proceeting
passed, and the matter then came before the Magistrate, who
performed the duties cast upon him by the seventh schedule
of the Act, and issued ap order under Sections 5 and 8
thereof. A claim for compensation under *‘The Public
Works Act, 1894,” for loss of frontage and reduction of access
was served on the Council, addressed to ‘ The Foxton Borough
CTouncil.”  No notice of non-admission of the claim was given,
uand after the time mentioned in the statute, the claim was

filed under Section 44 of ‘‘ The Pubiic Works Act, 1894.
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The Registrar at Wanganui amended the claim by altering
the name of the respondent to ‘ The Mavor, Councillors and
Burgesses of the Borough of Foxton,” and gave judgment
for the claimant. It was clear that the Registrar had no
power to amend the claim, and give judgment, but it was
argued that the claim and receipt of service could be held to
be an award, and the judgment treated as a nullity. The
grounds for the motion to set aside the judgment were:—
(1) That the stopping of a street was not a public work,
and therefore no compensation was payable.  (2) That the
street was not closed, as no special order was passed.
(3) That the claim was addressed to ‘The Foxton Borough
Council,” and that, therefore, the Corporation was not bound
by it.  (4) That the Registrar had no power to amend the
name of the respondent.  Neld, that the Magistrate's order
under Section 3 of the seventh schedule was not conclusive
as to the regularity of tlhie Council's proceedings, and that
as the street had not been closed by special order, the
Corporation could not be held liable. The award and
judgment  were iherefore set aside. No  opinion was
expressed as to whetler compensation would be payable if
the street had been properly closed.  Held, also, that the
action of the Registrar was without jurisdiction.”

The owners of or persons having an interest in land
injuriously affected by the closing of a street by a Borough
Council arc apparently entitled to compensation at the hands
of the Council.  (See In the matter of *‘ The Public Works
Act, 1884, and In the matter of a Compensation Claim by
Mary Symons, &, Gaz. L.R., 460; but see the dicta of
Prendergast, C.J., in the case of Clive Roud Board v. Guy,
9, L.R., C.A., 321, which state that if a road is stopped
without a way as convenient to adjacent lands being left
or provided, there is no right to compensation, and the
remedy is by injunction.)

PONWER TO LEASE ROADS.

To lease unused roads is in a certain sense to
partially stop them.  There seems, however, that there is
power to do this, although the matter is not free from doubt.
Whatever power there is is apparently contained in Section
33 of ““ The Public Works Act, 1905."  This section gives
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a general authority to lease land taken for a public work,
but which is not required for immediate use for such work.
A road is a public work, and if the land for same has been
taken within the meaning of that enactment, or auy other
Act or Provincial Ordinance for the public work, and it is
unused, then thz section will presumably apply. By
Section 12 of the Act it is provided that ‘‘takiug " land
includes the power to set apart, or procure the setting apart,
of Crown land for a public work, and Section 101 of the Act
shows how Crowu lands are set apart for roads, viz., by
being iaid out and shown on the record maps, and lands rakew
for a public work. but which are unusel, can be leased for
any period not esceeding 21 vears (sce Section 33 of ‘“The
Public Works Act, 1905 7). This being so it would apprear
that the provision applies to all roads that are taken within
the meaning of the Act, but as the leasing caunot be in
derogation of the public rights, it is suguested that a road
in use by the public cught not to be leased, and that in auy
lease of an unused road the right of the public to use it at
any time as a road or highway should be reserved in the
lease, and power should also be taken to determine the lease
at any time if the road is required to be opened for general
use, The power to lease land for a road does not apply to
& river hank road (see The Attvrney-General v. Hobson
County Couneil, 12, N.Z.L.R., 3238). In that case certain
land bad been taken by proclamation for a road. It was
on the bank of a river, and it varied in width from one chain
to nearly two chains, and it was formed through its eutirc
lenpth one chain wide.—leaving the portion of the land
which abutted on the river in its unimproved state.  The
local body leased part of this last mentioned land under the
powers conferred by Section 17 of ** The Public Works Act,
1882 7 (which are the same as those contained in Section 33
of ““ The Public Works Act, 1905”), but the action of the
local body was disallowed by the Court on the ground that
a road on a river bank canuot be closed (see Secction 129 of
““The Public Works Act, 19037), and the Court held that
the leasing of such land was a partial stoppage.  The Judge,
hawever, is reported to have stated that but for the fact that
the road was a river bank road, he would have given judgment
for the local hory.



