


































have done in respect of pounamu for example), the parties
preferred that they should enter into direct negotiations with
each other.”

In other words, the Tribunal made specific recommendations
on discrete areas of the claim, but in respect of the general claim
agreed to allow the two parties to negotiate remedies.”

Commentary:
This is what immediately follows the passage quoted above, but
is not stated by Mr. Graham [24.1 at p 1051]—

“These negotiations would be on the basis of the Tribunal’s
findings of fact and its consequential findings of breach of
Treaty principles.”

Two key elements of the grievances heard by the Tribunal
related to the western boundaries of the Kemp  and Murihiku
purchases by the Crown. Ngai Tahu claimed that the western
boundaries were the foothills above the Canterbury Plains,  and
the Wairau River in Fiordland. In other words they claimed that
all the Canterbury and Otago high country now occupied by
pastoral leases, Arthurs Pass, Mount Cook, Mount Aspiring
and Fiordland national parks, etc., had never been sold to the
Crown.

During the hearing of the claim the Crown’s counsel dis-
missed these claims as “myths” and “without any factual
foundation” (The Press 1/7/88).

The Tribunal’s findings on these matters are recorded in its
report—

Murihiku western boundary  [2.6 at p 104]
“After weighing all the evidence the Tribunal found that the
land west of the Wairau was not wrongfully included in the
sale. Accordingly the claimants’ grievance no 6 was not
sustained.”
Kemp western boundary [8.11.5 at P 516-517]
“The claim of Ngai Tahu regarding the western boundary
was not dismissed lightly. However after a full, frank and
lengthy discussion, the Tribunal finds that it does not
uphold the claimants grievance no 4(a), that on the matter of
boundaries the Crown enforced an interpretation which had
not been agreed to by Ngai Tahu in respect of the western
boundary.”

There was consideration of the matter in chapter 2.4 at pp 53,
62, 63, 65, chapter 2.6 at p 102, and chapter 10.6.18 at pp 632-
633. The latter reference repeated the Tribunal’s finding in
regard to the land west of the Wairau River.

PANZ can find no basis in the Tribunal’s findings to support
the use of the above lands for settlement of ‘grievances’ that
have been disallowed. Where other grievances, as listed in Mr.
Graham’s reply, were upheld these were for distinctly different
areas or resources.

It is critical to be aware of the function of the Tribunal.
Both Ngai Tahu and the Crown submitted to its jurisdiction
and did not first settle on an alternative of direct negotia-
tion. This alternative was open to both parties. Instead they
chose to submit their cases for determination by the Tribu-
nal.  Negotiations then followed.

Tribunal member the Right Reverend Manuhuia Bennett
has stated: “Ngai Tahu claims before the Waitangi Tribunal
were concerned with finding out whether land had been bought
legally or not” (The Dominion 30/5/89). His comment is

reinforced by the Tribunal’s comments on its jurisdiction—
[1.7 at p 27]
“The role of the Tribunal is to determine whether, and to
what extent, the Crown has acted in breach of Treaty
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Ngai Tahu Land Claim

In the last issue we addressed the Waitangi Tribunal’s findings
and recommendations on the Ngai Tahu land claim. We con-
cluded that claims over South Island national parks and high
country were being presented as having the force of a favour-
able ruling from the Tribunal behind them, when we contended
that it did not.

In order to ascertain from Government what is the basis for
them to be considering use of these lands as part of a settlement
with Ngai Tahu, PANZ put to the Minister of Justice a series of
questions in November last year. It took almost 3 months and
3 follow-up letters or faxes to obtain a substantive reply from
Mr Graham.

Below is Mr Graham’s reply, and our response to it —this
is unavoidably long. Unlike Government we do not believe
that unsubstantiated assertion is good enough. Our com-
mentaries that follow provide the basis for our view that the
Government is conducting a ‘confidence trick.’

For a summary of our concerns see ‘Maori land claims and
‘partnership’ on pages 2 and 3.

Meanings & Names—
Kemp purchase Canterbury and Otago
mahinga kai places where food is procurred or produced
Murihiku Southland
pingao a native sand-binding sedge
pounamu greenstone
Waihora Lake Ellesmere
Wairewa Lake Forsyth

Question One:
On 28 August 1992, and again on 22 October 1992, in reply to
(correspondents) you stated “a number of options for settle-
ment of the proven Ngai Tahu claims are currently being
investigated by the Crown and Ngai Tahu negotiating teams”
(our emphasis).

Would you please cite the relevant Tribunal findings
and recommendations for areas subject to the Kemp and
Murihiku purchases, that sanction changes to ownership,
partial loss of Crown control, or co-management over areas
now administered by the Department of Conservation, and
pastoral leases? We find basis in the Tribunal’s report for
pounamu, Waihora, Wairewa, and pingao being used in settle-
ment but none for public, and pastoral leasehold, lands in the
South Island high country.

Answer:
“The Tribunal findings on the Kemp and Murihiku purchases
are found mainly in chapters 8 and 10 respectively. These
findings relate, inter alia, to inadequate reserves, failure of the
Crown to exclude particular lands from sale and failure of the
Crown to protect mahinga kai. As to recommendations, at
chapter 24.1 the Tribunal states that it was:

“advised by both the claimants and the Crown that they did
not wish us to formulate a comprehensive set of recommen-
dations as to the relief which should be provided by the
Crown. While it is recognised that the Tribunal would wish
to make recommendations on some specific matters (as we



principles and the extent to which the claimants have been
detrimentally affected by any such breaches. It is then left
to the parties to negotiate a settlement of any proven
grievance” (our emphasis).

[4.4.2 at p 222]
“For the purposes of the Act [Treaty of Waitangi Act 1975],
the Tribunal has exclusive authority both to determine the
meaning and effect of the Treaty as embodied in the two
texts, and to decide issues raised by the differences between
them.”

[17.7.2 at p 917]
“We agree with the view of the learned chief judge [Durie]
that the statutory authority of the Waitangi Tribunal is to
determine whether any act or omission of the Crown is
inconsistent with Treaty principles. That is our guiding
jurisdiction.”

Additionally  the Tribunal “shall cause a sealed copy of its
findings and recommendation (if any) with regard to any claim
to be served”  on the claimant and relevant Ministers of the
Crown (s 6(5) Treaty of Waitangi Act 1975). The Tribunal has
a duty to reach findings, and a discretion to make recommenda-
tions.

The Tribunal accepted both parties’ requests not to
come down with recommendations, except in some specific
areas where grievances were upheld.

Further, under the Tribunal’s recommendations, it went on to
record [25.1.at pp 1061-1065]—

“As stated earlier in this report the Tribunal at the com-
mencement of the claim was urged by both the claimants
and the Crown to make findings on the issues and to
determine whether there had been breaches of any Treaty
principles. We were asked to defer the question of reme-
dies. We agreed to that course for two reasons. First, it
obviated possible waste of time in both parties addressing
remedies prior to the Tribunal establishing whether
breaches had occurred. Secondly, and more importantly, it
gave the parties an opportunity after having received the
Tribunal’s findings, to negotiate a settlement” (our empha-
sis).

A memorandum to the Cabinet Committee on Treaty of Wait-
angi Issues, at 1.4.2, more succinctly records the Tribunal’s
powers: “the power to make findings of fact and interpretation
and related recommendations” (our emphasis).

In respect of Mr. Graham’s assertion in his reply that the
Tribunal allowed the two parties to negotiate remedies in
respect of a ‘general’ claim, this is incorrect. While Ngai Tahu
lodged a ‘general’ claim on 26 August 1986, the Tribunal
required Ngai Tahu on 24 April 1987 “to file a more particular
statement of grievances, with specific details of the acts and
omissions of the Crown of which the claimants complained.”
An amended claim of 2 June 1987 set out these particulars
[1.3.2 at p 4]. “As the hearing progressed the tribunal requested
Ngai Tahu to file a list of grievances grouped under Ngai
Tahu’s ‘Nine Tall Trees.’ In all a total of 73 alleged wrongful
acts or omissions of the Crown were claimed to be inconsistent
with the principles of the Treaty of Waitangi” [1.3.4 at p 8].

Ngai Tahu themselves limited possible remedies by
stating in their amended claim of 2 June 1987— “any lands
allocated to the claimants should be representative of the
lost land in both character and geographic distribution”
(Appendix 3.4 at p 1110).

10         Public Access    No. 2    March 1993

In any event the Tribunal directed under 24.1 that the
negotiations would be on the basis of the Tribunal’s findings of
fact. This precludes negotiating ‘remedies’ involving lands or
resources where claims were not sustained. The ‘discrete’ areas
that recommendations were made on had no bearing on high
country pastoral leases or national parks.

In its report the Tribunal touched on other matters not
directly related to Treaty breaches and its jurisdiction, for
instance [25.1]—

“The Tribunal also makes a number of other recommenda-
tions which although not directly arising from or remedying
breaches of the Treaty nevertheless flow from the Tribu-
nal’s inquiry and need to be addressed by the Crown.”

Under its ‘Remedies’ chapter the Tribunal commented on
the place of pastoral leases in any settlement [24.5.1 at p
1054]—
“In seeking to re-establish their rangatiratanga Ngai Tahu
expect to have land returned to them. The Tribunal agrees
with this view. There is adequate land held by the Crown
and state-owned enterprises to enable land settlement to
feature in any remedy. Ngai Tahu made clear, for instance,
their interest in land held under pastoral leases from the
Crown.”

Further on under 24.5.2 reference is made to national
parks—
“A number of the South Island national parks include
mountains, lakes and landscape of particular spiritual value
to Ngai Tahu. They are the repository of much Ngai Tahu
mythology and tradition. Restoration of their rangatira-
tanga would seem unfulfilled were the return of some at
least of these treasured natural features denied to Ngai
Tahu” (our emphasis).

Pastoral lease and national park lands are
clearly on the Ngai Tahu wish-list. However it is
now an established fact that the Tribunal disal-
lowed their claims over them. Ngai Tahu may
wish to have such lands returned to them but
they cannot expect this as of right on the basis
of the Tribunal’s findings.

National parks, etc., are lands of the Crown held under trust by
the Crown in public ownership for public benefit. The flow-on
consequence of the Tribunal’s determinations is that they must
continue to be so held. As Mr. Graham has stated:

“Treaty claims are against the Crown so that it is for the
Crown itself to negotiate settlements of them. However, the
Crown would want to ensure that any transfer to Maori of
any Crown-owned asset would not directly prejudice any
third party, including the New Zealand public, since such
further injustice would also be in breach of the Treaty”
(Minister of Justice to NZ Fish & Game Council 17/8/92).

The Treaty is about a relationship between two parties. An
unjustified granting of rights to one is at the expense of the
other. To maintain a just balance of rights and obligations
between the parties, the Tribunal’s findings must be upheld.

In regard to re-establishing Ngai Tahu rangatiratanga
the Tribunal appears to have gone beyond its own findings
and jurisdiction in viewing pastoral leases and national
parks as part of a settlement [24.5.1 & 24.5.2 above]. The
Tribunal found that loss of rangatiratanga was confined to lack
of reserves, mahinga kai, and eeling rights at Wairewa  [2.12 at
p 163-165]—



Answer:
“The Crown accepts in principle that insufficient reserves were
set aside, that it failed to exclude certain lands from sale and that
it thereby failed to protect mahinga kai. The Tribunal states at
chapter 17.5.2 that:

“it was not only necessary for the Crown to protect the
principal food resources areas, it was also the duty of the
Crown to provide the tribe with extensive land so that it
could adapt itself to the new pastoral and agricultural
economy.”

If the Crown were to limit itself to assisting the tribe to adapt to
pastoralism and agriculture, upon which the entire economy of
this country is no longer based, it could be in danger of
breaching the Treaty. The tribe would once again be left
without a realistic economic base. The Crown must come up
with creative remedies that will not compound past Treaty
breaches, nor create others. In an effort to do this, the Crown is
attempting to put the tribe in a position where it can take care
of its own people. However, as well as an economic base, the
tribe has lost much of its mana because of the Crown’s past
actions. It is now up to the Crown to assist the tribe to regain its
mana by restoring some form of rangatiratanga over the land.
It is this desire which is behind the consideration of sharing title
to conservation lands.”

Commentary:
The Minister’s reply does not contest the PANZ interpretation
of the report in regard to principal food areas and desired
reserves being outside present-day national parks, pastoral
leases, and high country conservation lands.

The entire economy of New Zealand in 1848-53, when the
Kemp and Murihiku purchases were negotiated, was not con-
fined to pastoralism and agriculture. However it was reserves
for these purposes that Ngai Tahu wanted set aside for them.
Inclusion of public conservation lands in a settlement to pro-
vide the tribe with a “realistic economic base” is a base concern
of many in the conservation and recreation movements. This is
causing widespread scepticism at assurances that there is noth-
ing to fear.

The contradictions of both government and Tribunal, while
determining that Ngai Tahu had suffered “grievous economic
loss,” and advocating the return of non-economic conservation
lands [24.5.5] to remedy that loss, raises the specture of new
forms of economic activity. These may be inimical to the
preservation and public use purposes of these areas. The
prospect is of entry charges, tourism developments (e.g. Ngai
Tahu already signed into joint venture for a Greenstone Valley
monorail), and other developments that may directly conflict
with continued free public entry and enjoyment. Mixed mes-
sages about purposes and intent from both Ngai Tahu represen-
tatives and the Government, as well illustrated by the Minis-
ter’s reply, are fuelling this concern. Is economic development
as well as restoration of ‘mana’ and ‘rangatiratanga’ intended?
The latter considerations are invariably tied by Ngai Tahu and
the Government to the return of public lands rather than state-
owned enterprise lands. A sceptic could easily believe that
mana and rangatiratanga cannot be restored by transferring
title to highly productive farms and forests!

And there is the question of what is meant by mana and
rangatiratanga? Some definitions:

Mana— authority, control, influence, prestige, power, psy-
chic force.
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“In respect of mahinga kai the Tribunal found as follows:
(a) (i) that the Crown failed to make specific reserves to

preserve and protect Ngai Tahu’s mahinga kai; and
(ii) that the Crown failed to provide sufficient re-
serves to allow Ngai Tahu to participate in the
developing economy.
As a result Ngai Tahu were deprived of their rangati-
ratanga guaranteed to them by article 2 of the Treaty.

(e) that the Crown failed to protect Ngai Tahu rangati-
ratanga under article 2 in that it granted eeling rights
at Wairewa to Maori instead of to Ngai Tahu.”

The reserves (for agricultural, pastoral or dairy farming), and
mahinga kai sought by Ngai Tahu were well outside the high
country in question. Therefore the Tribunal’s comments under
24.5 are not, and cannot be, directionary on the Crown. In
respect of the Tribunal’s observation that restoration of rangati-
ratanga would seem unfulfilled were the return of some at least
of these treasured natural features in national parks denied to
Ngai Tahu, this contradicts their own findings that such lands
were legally purchased by the Crown.

It is only findings of fact, and recommendations
based on such findings, that the Crown is
obliged to consider.

“Honesty of purpose calls for an honest effort to
ascertain the facts and reach an honest conclu-
sion.” Richardson J in New Zealand Maori Council
v Attorney-General. [1987] 1 NZLR at p 682

Question Two:
We note that the Treaty of Waitangi Act 1975 gives the
Tribunal exclusive authority to determine the meaning and
effect of the Treaty and to determine if the Crown has acted in
breach of Treaty principles. If Government believes it has
authority to independently determine the scope of Treaty
breaches by the Crown would you please cite that authority.

Answer:
“In the case of the Ngai Tahu claim, the Crown has no need to
independently determine the scope of Treaty breaches as the
Tribunal has already detailed this in the Ngai Tahu report.”

Commentary:
The Minister has side-stepped the question but confirms that
the Crown’s position relies on the detailed determinations of
the Tribunal.

Question Three:
The Tribunal consistently concluded that the purpose of reser-
vations were so that Ngai Tahu could develop side by side, and
on at least an equal basis with new settlers, in agricultural,
pastoral or dairy farming. The Tribunal also found that the
Crown had a duty to protect principal food resource areas (our
emphasis), as opposed to all possible areas. National parks,
pastoral leases, and high country conservation lands were not
principal mahinga kai and do not coincide with these considera-
tions or with what Ngai Tahu asked to have reserved to them at
the time of the land transactions. Please advise if Government
differs from our reading of the Tribunal’s report in this
regard.



Rangatiratanga (also te tino rangatiratanga)—
chieftainship: tribal control of tribal resources. In-
cludes the holding of resources on a communal
rather than individual basis.

(Source: Environmental Management and the Principles of the
Treaty of Waitangi, Parliamentary Commissioner for the Envi-
ronment, 1988):

The Second Article of the Treaty guarantees Maori unqualified
exercise of their rangatiratanga over their lands, villages and
all other treasures (translation of Maori version).

The Principles for Crown Action on the Treaty of Waitangi,
Department of Justice 1989, sets out the Crown’s interpretation
of ‘The Rangatiratanga Principle/The Principle of Self Man-
agement’ as —

“The Second Article of the Treaty guarantees to iwi Maori
the control and enjoyment of those resources and taonga
which it is their wish to retain. The preservation of a
resource base, restoration of iwi self management, and the
active protection of taonga, both material and cultural, are
necessary elements of the Crown’s policy of recognising
rangatiratanga” (our emphasis).

The Tribunal in its Ngai Tahu report observes [4.6.6 at p 231]
“In the Te Atiawa Report (1983) the Tribunal stressed that
rangatiratanga and mana are inextricably related, and that
rangatiratanga denotes the mana not only to possess what
one owns but, and we emphasise this, to manage and control
it in accordance with the preferences of the owner. The
Tribunal thought the Maori text would have conveyed to
Maori people that, amongst other things, they were to be
protected not only in the possession of their fishing grounds
(the subject matter of the Te Atiawa claim), but in the mana
to control them in accordance with their own customs and
having regard to their own cultural preferences. Clearly the
same understanding would have been held in relation to
land. We continue to believe that this is the proper interpre-
tation to be given to the Treaty, because the Maori text is
clearly persuasive in advancing this view, and because the
English text, referring to “full exclusive and undisturbed
possession” also permits it.”

Implications arising from application of the rangatiratanga
principle become apparent from Taking Into Account the Prin-
ciples of the Treaty of Waitangi, Ministry for the Environment,
1993—

“The use of the term “rangatiratanga” in the context of the
Treaty denotes an institutional authority to control the
exercise of a range of user rights in resources, including
conditions of access, use and conservation management.
Rangatiratanga incorporates the right to make, alter and
enforce decisions pertaining to how a resource is to be used
and managed, and by whom.”

“In speaking with consent authorities Maori speak of their
interest in natural resources as a right of ownership of the
resources. Although generally understood to mean legal
title, the English concept of “ownership” encompasses
rights of possession, use, and management of natural re-
sources and the right to derive benefits of capital and
income from those resources. This range of user rights is
also characteristic of rangatiratanga.”
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Translated into application over public lands,
‘rangatiratanga’ means replacement by one-
sector ownership, control, use and benefit ac-
cording to their own preferences. By definition,
other philosophies of management and users
are liable to be excluded.

This is completely at odds with the founding
principles of national parks and other pro-
tected areas.

PANZ believes that in cases where the Tribunal may find that
parts of the public conservation estate were unlawfully taken
from Maori, there should be consideration of the use of other
assets, as well as return of the land in question, to arrive at
equitable settlements. In the case of the Ngai Tahu land claim
however this question does not arise—the Tribunal’s findings
of lawful purchase by the Crown means that Ngai Tahu did not
wish to retain these particular lands. Therefore there is no
grievance under Article Two of the Treaty for the Crown to
answer.

PANZ is aware of the view of the Tribunal, at 4.6.6 at p 231
“Generations of Ngai Tahu have suffered as a consequence
of Crown Treaty breaches. Virtually all the valuable land
has long since passed into private hands. Irreparable dam-
age has been done to Ngai Tahu mahinga kai resources. And
so a fair, just and practical settlement is likely to be based on
a mixed set of remedies which reflect not only the nature and
extent of the grievances but present day realities.”

The question of which Crown resources can and should be
used must be the central issue. The Tribunal’s findings, and
considerations of the Crown’s legal responsibilities to the
whole community (“not to create other Treaty breaches”),
should narrow down the choice of assets to those of the
state-owned enterprises, cash, or both.

Question Four:
Please advise on what basis national parks, etc., and pas-
toral leases appear to be subject to preferential considera-
tion for settlement of Ngai Tahu grievances ahead of use of
SOE holdings (e.g., Landcorp, Forestcorp) for such pur-
poses.

Answer:
“National parks and pastoral leases are not subject to preferen-
tial consideration for settlement of Ngai Tahu’s claim. They are
merely two of the options that have been discussed by the
parties. Other options, including SOEs, are also being consid-
ered.”

Commentary:
Mr. Graham replied to us on 19 February 1993. On 23 February
Government introduced the Treaty of Waitangi Amendment
Bill. This provides that the Waitangi Tribunal shall not recom-
mend to the Crown that it “acquire ownership of any land or
interest in land held by any person.”

‘Person’ is defined by the Acts Interpretation Act 1924 (s
4)—“includes a corporation sole, and also a body of persons,
whether corporate or unincorporate.”

It appears that SOEs, being corporations, are within the
meaning of ‘person.’ In that case the Tribunal will only be able
to recommend the return of public lands, the conservation
estate, for settlement of claims. The Bill may signal Govern-
ment’s intentions for settlement with Ngai Tahu.



Question Five:
We believe that, unlike SOE assets, national parks, etc., are not
government properties able to be divested by government
decision alone. The conservation estate is held in trust by the
government of the day for the benefit of present and future
generations (C.f. s 4 National Parks Act 1980). The whole
scheme of that Act is designed to maintain such areas as public
property as well as retain full Crown jurisdiction and political
accountability for management. On what basis of statutory or
other authority have you and other Ministers of the Crown
publicly stated that ‘title’ or ‘joint-title’ are being consid-
ered for conveyance to Ngai Tahu?

Answer:
“Section 4 of the Conservation Act 1987 states that that Act
shall be so interpreted and administered as to give effect to the
principles of the Treaty. As you are aware neither joint title nor
co-management will affect existing public access to, or conser-
vation values over, the conservation estate. However, the
Government recognises the legitimate right of all New Zealan-
ders to participate in conservation decisions, and so has under-
taken that if any alterations in the management of our conser-
vation estate were envisaged to discuss this with conservation
organisations.”

Commentary:
There are no provisions for ‘joint title’ under the Conservation
Act. There are provisions under s 60F for certificates of title in
the name of the Queen. There are no equivalent provisions for
national parks and reserves. It appears that ‘joint title’ could
only be created by legislative amendment.

It may be possible to transfer title in total from the Queen to
Ngai Tahu once a title is created in her name. In the view of
PANZ it is both unneccessary and highly dangerous to have
certificates of title issued over public lands. Such lands do not
require titles. Only alienated or private lands need titles to
establish who the true owner is. In the absence of such proof the
Crown enjoys ‘eminent domain’ over all lands.

Disposal of public lands requires more than
discusion with selected ‘conservation groups.’
The Minister’s statement is hardly recognition
of “the legitimate right of all New Zealanders to
participate in (so called) conservation deci-
sions.”

ACTION BOX
Write to the Prime Minister/see your MP. Ask them to
stop transfers of these and other public lands which are
unsupported by Waitangi Tribunal findings of fact.

Mount Hikurangi
In the last issue we commented on the vesting of ownership of
approximately 5000ha of the Raukumara Forest Park in the
East Cape to Ngati Porou. This became Maori freehold. In
return a conservation covenant over that area and part of the
adjoining Pakihiroa Station was entered into.

The Hikurangi deal did not arise out of a claim before the
Waitangi Tribunal but was entered into to “give effect to the
principles of the Treaty of Waitangi” in terms of s 4 of the
Conservation Act.

The Maori Land Court agreed to the vesting of ownership
in January 1991. DOC officer Andy Chapman was reported as
saying in The Gisborne Herald on 6/4/91 —“the covenant has
received the Maori Land Court stamp meaning it is now a legal
document. It was an agreement between Ngati Porou runanga
as representatives of their tribe and the Department of Conser-
vation representing the Crown.”

The following is the text from part of the official pamphlet
heralding this as a ‘legacy to New Zealand’—

Message from the Minister of Conservation
“ ‘Hikurangi te maunga, Waiapu te awa, Ngati Porou te iwi.’
(Hikurangi is the mountain, Waiapu is the river, Ngati Porou are
the people).

The revestment of Mt Hikurangi with the people of Ngati
Porou, heralds a most significant occasion in the development
of New Zealand’s heritage. As the first place in the southern
hemisphere to see the sun, the mountain has a special impor-
tance for all New Zealanders, but particularly so for Ngati
Porou for whom Mt Hikurangi represents their unifying spiri-
tual and cultural identity.

This special relationship has long been given life through
the waiata, haka, whakatauki and karakia of Ngati Porou. Now
the revestment gives life once again to the mana of the mountain
as it is returned to its rightful place with the tangata whenua.

Whilst the cultural and spiritual significance to the people
of Ngati Porou cannot be understated, a clear signal has been
given to all peoples of New Zealand, that it was the spirit of
partnership between Ngati Porou and the Crown, through the
Department of Conservation, Te Papa Atawhai, which allowed
this to happen.

This partnership resulted in the signing of an agreement
which enabled the mana of Mt Hikurangi, and its spiritual and
cultural integrity, to be revested with the people of Ngati Porou
through return of the mountains ownership to them.

The agreement also provided for the outstanding ecological
values of the area to be fully protected in perpetuity, through the
placement of a conservation covenant over the entire mountain,
under the joint management of the Department of Conservation
and Te Runanga O Ngati Porou.

The right of access to experience Mt Hikurangi’s special
values, has been secured for all future generations of New
Zealanders, through the establishment of a walkway onto its
slopes.

The agreement that has been reached exemplifies the tre-
mendous value of using honest and open partnership as a means
to resolve outstanding issues and concerns, as a way in which
all parties involved can benefit, and which truly embodies all
the essential principals [principles] of the Treaty of Waitangi.
This perhaps, is Mt Hikurangi’s legacy to New Zealand.

The Honourable Denis Marshall Minister of Conservation”

Mt Hikurangi — The Agreement

“The terms of the Agreement reached between Te Runanga O
Te Ngati Porou and the Department of Conservation with
regard to the future ownership and management of Mt Hikur-
angi are:
• The Crown will transfer ownership of Hikurangi to Ngati

Porou.
• Ngati Porou will enter into a conservation covenant with the

Crown in perpetuity over the mountain (excluding the
farmland), with the key objectives of:
— Protecting the ecological values of Mt Hikurangi.
— Enhancing the cultural and spiritual integrity and values
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Government is on the brink of giving a nationally important recreation area to a private developer. The
Greenstone, Caples and upper Mararoa valleys, and surrounding mountain lands near Queenstown, are
close to being given to the Ngai Tahu Maori Trust Board.  Ironically the injustice this would create for
most New Zealanders would be in breach of the Treaty of Waitangi. Private ownership or control has
the potential to restrict access to only those willing and able to pay entry or user charges. It would also
give impetus to the privatisation of South Island’s high country pastoral leasehold lands for tourism
purposes. This simply cannot be allowed to happen.

The valleys are nationally and internationally acclaimed tramping, fishing and hunting areas.

Public Access New Zealand believes that the only way to secure public use of these outstanding places
is to add them to adjoining national park and conservation areas. PANZ also believes that Government
should be using state-owned enterprise lands for settlement of proven aspects of Ngai Tahu’s land
claims rather than unrelated areas of high public interest such as the Greenstone Valley.

“Hands off the Greenstone Valley” is a message directed at Government.

Hands off Greenstone Valley!



Whose injustice?
Tipene O'Regan

on Ngai Tahu land claims
“The Ngai Tahu claim was not based on the Treaty, but on
the Pakeha law of contract...in the South Island there was a
breach of contract” (Tipene O’Regan, Chairman Ngai Tahu
Maori Trust Board, The Press 11/6/93).

“[The Otago Fish and Game Council] is also quite
correct in stating...that the Greenstone etc. pastoral leases
are not the subject of a proven (specific) grievance, and are
thus not lands wrongfully taken which should be returned.
Unfortunately for Fish and Game, that does not snuff out
Ngai Tahu’s legal interest. This area was subject to land sales
contracts where the Crown was obliged to set aside one tenth

The Contracts
The area was purchased by the Crown under the ‘Kemp’ and ‘Murihiku’ agreements (extracts below)—

The Minister of Justice on the Treaty of Waitangi

of the land sold, and failed to (“reserves not awarded”).
There is therefore justice in the Crown buying the land as it
became available, with the cost for deduction from any
settlement with Ngai Tahu” (Mountain Scene 4/11/93).
NOTE: The Ngai Tahu Trust Board only claimed before the
Waitangi Tribunal that it was entitled to ‘Tenths’ under the
Otakou (greater Dunedin) purchase. The Tribunal found that
there was no such legal obligation on the Crown. All the
lands supposed to be reserved to Ngai Tahu were in lowland
and coastal locations between Kaikoura and Southland. The
Tribunal confirmed that all the South Island high country
was legally purchased by the Crown.

Murihiku Deed (Southland)
7 August 1853

Let all the Nations know. We the chiefs and all the
people of all the lands lying within the boundaries
hereunder written, derived through our ancestors from
whom it descended to us...have written our names and
marks as the act of consent of us, for ourselves, for our
relations, for our families, for our heirs now living, and
our descendants who shall be born after us, entirely to
give up all those our lands which have been negotiated
for, the boundaries of which have been described...to
Her Majesty the Queen of Great Britain, her heirs and
successors for ever, as a lasting possession for her or for
the Europeans...

And whereas we have agreed entirely to give up
our land within the boundaries hereunder...the Commis-
sioner for extinguishing Native Claims...agrees that he
will pay us the sum of two thousand pounds sterling...

Now  these are the boundaries of the land which
have been alienated; ...[and] all the lands within those
boundaries, with the anchorages and landing places,
with the rivers, the lakes, the woods, and the bush, with
all things whatsoever within those places, and in all
things lying thereupon.

All the lands, and all other things above enumer-
ated, and which lie within the boundaries above recited,
have been entirely surrendered to Her Majesty the Queen
for ever and ever.

Kemp Deed
(Canterbury, inland Otago)

12 June 1848
Know all men. We the Chiefs and people of the tribe
called the “Ngaitahu” who have signed our names &
made our marks to this Deed on this 12th day of June
1848, do consent to surrender entirely & for ever to
William Wakefield the Agent of the New Zealand
Company...the whole of the lands...(the condition of, or
understanding of this sale is this) that our places of
residence & plantations are to [be] left for our own use,
for the use of our Children, &  to those who may follow
after us, & when the lands shall be properly surveyed
hereafter, we leave to the Government the power &
discretion of making us additional Reserves of land, it is
understood however that the land itself with these small
exceptions becomes the entire property of the white
people for ever.

We receive as payment Two Thousand Pounds...

“...the Crown would want to ensure that any transfer to
Maori of any Crown-owned asset would not directly preju-
dice any third party, including the New Zealand public,
since any further injustice would also be in breach of the
Treaty” Hon. Doug Graham 17 August 1992.

“As subjects of the Crown...all  New Zealanders have
rights under the Treaty” Hon. Doug Graham, Otago Daily
Times  31 March 1993.



$6.85 million buy-out
In 1992, at the request of Ngai Tahu, the government pur-
chased the lessees’ interests in three pastoral leases covering
the Greenstone, Elfin Bay and Routeburn Stations. A highly
inflated price of $6.85 million was paid for the three grazing
leases. The underlying land, including conservation values
and its potential for recreation and tourism, was already
owned by the Crown. Approximately 27,000 hectares were
placed in a ‘Land Bank’ for possible  (Government’s term)
future settlement of Ngai Tahu land claims. All the land is
now unoccupied Crown Land (but farmed for the Govern-
ment) pending decisions on its future.

The former pastoral leases cover valley floors and moun-
tain tops and are intermingled with forested public conserva-
tion areas and mountain lands in the Mount Aspiring and
Fiordland national parks. Substantial public facilities (huts
and tracks) are established on the former leasehold without
any formal protection or rights of public usage. Secure public
access is almost non-existent; public access has been com-
pletely at the discretion of the landholders.

Ngai Tahu have expressed an interest (possibly for
development, or licences for use) in the adjoining public
areas as well.

Outstanding recreation
and conservation values

For several hundred years visitors have walked the Greenstone
Valley crossing of the southern alps. Firstly there were Maori
en-route to the pounamu (greenstone) resources of the west
coast. For the last 100 years there have been trampers,
hunters and anglers. This is an unroaded, readily accessible,
low altitude walk within the capability of most people. The
Greenstone and Caples valleys now attract at least 2000
trampers per year.  There is also a walkway to the Mavora
Lakes via the Mararoa Valley.

 Public use is not confined to following a few popular
tracks. There is a lengthy history of informal ‘wander-at-
will’ over much of the properties. Technically this has been
trespassing.

Recently a draft National Water Conservation Order
was notified which recommends that the Greenstone and
Caples rivers be “preserved in their natural state”—the
highest level of protection available—because of their out-
standing trout fisheries, ecosystem and natural qualities.

In a report on ‘conservation values’ the Department of
Conservation identified the following recreational features—

• An internationally important wilderness trout fishery
• An internationally important tramping track network
• A nationally important recreational hunting area

Secret deals
—no public consultation

Government is involved in secret negotiations with Ngai
Tahu and has rejected requests for public consultation on the
future of the stations. Government has only given selected
interest groups, including PANZ, opportunity to comment
on a DOC assessment of conservation values. No call has
been made for public comment on the appropriateness of a

‘settlement’ involving these lands, or the form of such a
settlement. Ngai Tahu has announced their intention to
operate various new tourism ventures that centre on acquir-
ing the stations. Despite such assumptions of ownership,
Government denies that any decisions have been made about
the properties.

The Government has decided only to consult with those
groups which it considers to have “a clear and appropriate
interest” (Doug Graham 2 February 1994). According to
Government the wider public’s views aren’t worth hearing!

Hollow assurances
from Government

The Government has frequently said it will not contemplate
the erosion of existing public access to these lands, nor harm
to their conservation and recreational values, and that the
rights and obligations of Ngai Tahu will be no different from
that of the previous lessees. However the previous lessees
held trespass rights over all the leasehold. There were no
legal rights of access over the former leasehold and still none
as Crown land.

There are unformed roads bisecting the former leases
but these do not coincide with the walking tracks. There are
marginal strips only along the banks of the Caples and part
of the Mararoa rivers, but no practical means of access to
them. There is a history of access problems for hunters
wishing to reach the Recreational Hunting Area on adjoining
public land.

What is needed is greatly improved rights of public
access over and through the former leaseholds. Government
has not indicated how recreational and conservation values
would be protected if the land were passed to Ngai Tahu.
PANZ believes that public ownership and control is the only
way to properly safeguard the outstanding public values of
the area.

Ngai Tahu intentions
A multimillion dollar monorail up the Greenstone Valley to
Milford Sound was the first indication of Ngai Tahu’s plans
for the area. This proposal has been in the headlines for
months although, for the time being, this is “on hold”. A
‘transportation link’ of some kind through the valley is a
long-term ambition. However this would greatly reduce the
attractiveness of the valley as a popular tramping route.
“Eco-tourism” in general has been advanced as an intention,
associated with major developments in Queenstown and
developments on-site.

Ngai Tahu also want to farm the area and has talked of
increasing stock numbers in the sensitive Mararoa headwa-
ters. But the Crown Research Institute have noted serious
stock damage to bush edges from existing stocking. Wetlands
are also being adversely affected. Ngai Tahu’s wish for
freehold over the whole area is strongly supported by Fed-
erated Farmers who see a ‘precedent value’ for all the other
pastoral high country of the South Island. Under freehold
ownership, or exclusive occupation under a leasehold, the
door would be open for exclusive fishing and hunting and
tolls over walking tracks. This would not only ‘lock-up’ the
natural resources of this area but could prevent or greatly
inhibit public use and enjoyment of the adjoining national
parks and conservation areas.



Public Access New Zealand
Public Access New Zealand is a charitable trust formed in
1992. PANZ’s objects are the preservation and improve-
ment of public access to public lands, waters, and the
countryside through the retention in public ownership and
control of resources of value for recreation. PANZ draws
support from a diverse range of land, freshwater, marine, and
conservation interests representing approximately 250,000
people from throughout New Zealand

The Ngai Tahu Trust Board’s hostile or dismissive
reactions to public interest in the area, and to the existence of
recreation and conservation values that might inhibit their
ambitions, are fair warning of the likely consequences of
their gaining control. “Ngai Tahu was comfortable with the
current level of legal access but would not commit itself to
improving legal public access. Ngai Tahu was hostile to the
marginal strip theory”, and, “the Department of Conserva-
tion had exaggerated the conservation values...many of the
department’s ambitions to protect the values...were
unreasonable...the DOC report included some “balmy con-
servation values” and “went overboard with phobias...”
(Tipene O’Regan, Otago Daily Times 15/11/93). Mr.
O’Regan’s line is ‘give us the ownership of the area first,
then we will discuss protection’. PANZ believes that it
would be totally irresponsible and unjust of Government to
adopt such a course.

Strong public reactions so far
The issue has been running hot in Otago and Southland
newspapers for months and was aired on Frontline (TVNZ)
before Christmas. At a recent DOC ‘invitee-only’ meeting in
Queenstown there was endorsement of DOC’s identification
of very high conservation and recreational values in the area,
but condemnation of the lack of a proper public consultation
process. The meeting asked Government not to make deci-
sions on the future of the area prior to such a process being
implemented.

Approximately 7000 people, many from Queenstown,
have signed a petition opposing any development of a
monorail or road in the Greenstone Valley.

Government’s secrecy over the matter,
its lack of public consultation, its continu-
ing efforts to blur issues of public access
and public ownership, and the unjust pro-
posed allocation to one interest at the
expense of all others, are some of the
reasons why the public should reject the
proposal.

What we want
• full public consultation
• retention of all areas of value for rec-

reation and nature conservation in full
public ownership and control

• an equitable settlement of proven Ngai
Tahu land claims in accordance with
the Waitangi Tribunal findings and
the Treaty of Waitangi. There are
135,000 ha of Landcorp farms in the
Ngai Tahu rohe (tribal area) better
suited to claim settlement than high
public interest Crown lands, and na-
tional parks etc.

What you can do
• write a letter to your MP
• visit your MP
• write a letter to your local newspaper
• get your club or friends and family to

do the same
• copy and circulate this pamphlet
• become a subscribing supporter of

PANZ. We need your financial sup-
port to enable continuation of a full-
time effort to protect public rights to
the outdoors. Write to us and we will
send details.

• put a ‘Hands Off Greenstone Valley’
bumper sticker in a prominent place
on your car, boat etc.

Stickers (kindly supplied by Otago Fish &
Game Council) are available free from—
Public Access New Zealand
P O Box 5805, Moray Place, Dunedin

Enclose a self-addressed and stamped
medium size envelope
(NZ Post Standard Letter Size)

Announcing a fresh look at the Treaty of Waitangi and its
implications for natural resources and public policy—

The Principle of ‘Partnership’
and the Treaty of Waitangi
A review of the validity of a principle of ‘partnership’
under the Treaty of Waitangi, and its application to
the ownership and control of New Zealand’s public
conservation and recreation estate.

Available from the publisher:
Public Access New Zealand Inc.
16 pages. $3, plus $1 postage.
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